SECTIOND

UTILIZATION OF DISADVANTAGED BUSINESS ENTERPRISES



Utilization of Disadvantaged Business Enterprises

1. Policy and Terms

a. It is the policy of the Memphis Area Transit Authority (MATA) that Disadvantaged
Business Enterprises (DBE) as defined in the United States Department of Transportation (USDOT)
Regulation 49 C.F.R. Part 26 shall have the maximum opportunity to participate in the performance of
contracts financed in whole or in part with federal funds.

b. Refer to Section A, 8.0 for DBE requirements.

c. The DBE participation goal shall be expressed as a percentage of the total Contract price.
The Proposer may also meet the goal by showing good faith efforts to meet the goal as
described in 48 C.F.R. Part 26 and as set forth in Section D. Any evidence of good faith
efforts must be submitted with the sealed bid or the bid will be rejected in its entirety.

d. The DBE participation goal shall apply to the total dollar value of this contract, inclusive of
all amendments, modifications, and change orders. The Proposer agrees to make its best
efforts to include DBE participation in any contract modification work.

e. The goal may be met, as further explained in Section D hereof, by the Proposer's status
as a DBE, by a joint venture with one or more DBEs, by subcontracting a portion of the work
to one or more DBEs, by the purchase of materials used in the performance of the contract
from one or more DBEs or by any combination of the above or through a showing of good
faith efforts as defined in Section D hereof.

f. A Proposer who fails to meet the DBE goal and fails to demonstrate sufficient good faith
efforts shall not be eligible to be awarded the contract. All documentation of good faith efforts
by a Proposer must be included in the envelope or package containing the bid.

g. MATA prohibits agreements between a Proposer and a DBE in which the DBE promise not to
provide subcontracting quotations to other Proposers.

2. Definitions

a. Disadvantaged Business Enterprise (DBE) means a small business concern (a) which is

at least 51% owned by one or more socially and economically disadvantaged individuals, or, in the case
of any publicly-owned business, at least 51% of the stock of which is owned by one or more socially and
economically disadvantaged individuals; and (b) whose management and daily business operations are
controlled by one or more of the socially and economically disadvantaged individuals who own it.

b. “Good Faith Efforts” means efforts to achieve a DBE contract goal as specified in 49
C.F.R., Part 26 and Section D hereof.

c “Joint Venture” means an association of two or more businesses to carry out a single
business enterprise for profit, and for which purpose they combine their expertise, property, capital,
efforts, skill and knowledge. Proposers may develop joint venture agreements as an instrument to
provide participation by DBEs in contract work. A joint venture seeking to be credit for DBE participation
may be formed among DBE firms or between a DBE firm and non-DBE firm.
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d. “Small Business Concern” means a small business as defined pursuant to Section 3 of
the Small Business Act and relevant regulations promulgated pursuant thereto, including Title 13 C.F.R,,
Part 121, except that a small business concern shall not include any concern or group of concerns
controlled by the small socially and economically disadvantaged individual or individuals which has
annual average gross receipts in excess of $16.6 million over the previous three (3) fiscal years, as such
figure may thereafter be adjusted by the Secretary of the DOT.

e. “Socially and Economically Disadvantaged Individuals” means any individual who is a
citizen of the United States {or lawfully admitted permanent residents) and who is in the following groups,
the members of which are rebuttably presumed to be socially and economically disadvantaged:

1. "Black Americans" (which includes persons having origins in any of the black
racial groups of Africa);

2. "Hispanic Americans” (which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or
origin, regardless of race);

38 "Native Americans" (which includes persons who are American Indians, Eskimos,
Aleuts, or native Hawaiians);

4. vAsian-Pacific Americans” (which includes persons whose origins are from
Japan, China, Taiwan, Korea, Laos, Cambodia (Kampuchea), the Philippines,
Brunei, Samoa, Guam, the U.S. Trust Temitories of the Pacific (Republic of
Palau), and the Commonwealth or the Northern Marianas Islancs, Macao, Fiji,
Tonga, Kirbati, Juvalu, Nauru, Federated States of Micronesia or Hong Kong;

and

5. “Subcontinent Asian-Indian Americans” which includes persons whose origins
are from India, Pakistan, and Bangladesh, Bhutan, the Maldives Islands, Nepal
or Sri Lanka.

8. Women.

7. Any additional groups whose members are designated as socially and

economically disadvantaged by the Small Business Administration (SBA) at such
time as the SBE designation becomes effective.

f. “JSDOT" or “DOT” refers to the U.S. Department of Transportation.

3. Counting DBE Participation Toward the Contract Goal

The inclusion of any DBE by the Proposer in its bid documents shall not conclusively establish
the Proposer’s eligibility for full DBE credit for the firms’ participation in the contract. The Compliance
Officer, DBE Program, will determine the amount of DBE participation credit based upon an analysis of
the specific duties, which will be performed by the DBE.

The Proposer may count toward its DBE goal only expenditures to firms which are currently
certified by the Uniform Certification Agency or the Tennessee Department of Transportation and which
perform a commercially useful function. A firm is considered to perform a commercially useful function
when it is responsible for the performance of a distinct element of the work and carries out its
responsibilities by actually performing, managing, and supervising the work involved.
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To evaluate whether the firm is performing a commercially useful function, the Compliance
Officer, DBE Program will evaluate the amount of work subcontracted, industry practices, and other
relevant factors. The Compliance Officer, DBE Program reserves the right to deny or limit DBE credit to
the Proposer where any DBE is found to be engaged in substantial pass-through activities with others.

DBE participation shall be counted toward the DBE goal in the contract as follows:

a. Once a DBE is determined to be eligible in accordance with these rules, the total dollar
value of the contract awarded to the DBE may be counted toward the DBE goal except
as follows:

b. A Proposer may count toward its DBE goal that portion of the total dollar value of a

contract with an eligible joint venture equal to the distinct, clearly defined portion of the
work of the contract that the DBE performs with its own forces.

c. Consistent with normal industry practices, a DBE may enter into subconiracts. If a DBE
prime contractor subcontracts more than thirty percent (30%) or a significantly greater
partion of the work of the contract that would be expected on the basis of normal industry
practices, the DBE shall be presumed not to be performing a commercially useful
function. Evidence may be presented by the Proposer involved to rebut this presumption.

d. When a DBE subcontracts a part of the work under the contract io another firm, the value
of the subcontracted work may only be counted towards the DBE goal if the DBE's
subcontractor is itself a DBE. Work that a DBE subcontracts to a non-DBE firm does not
count toward the DBE goal.

e. The Proposer may count cne hundred percent (100%) of its expenditures for materials
and supplies required under the contract and which are obtained from a DBE
manufacturer toward the DBE goal. The Proposer may count sixty percent (60%) of its
expenditures for materials and supplies under the contract obtained from a DBE regular
dealer towards its DBE goal. The terms “manufacturer” and “regular dealer” are defined
in 49 C.F.R. Part 26.55(e)(I)(ii) and (2)(iii).

f. The Proposer may count towards its DBE goal expenditures to DBEs which are not
manufacturers or reguiar dealers, such as fees or commissions charged for services and
assistance in the procurement of essential personnel, facilities, equipment, materials or
supplies and transportation charges as set forth in 49 C.F.R. Part 26. However, the
Compliance Officer, DBE Program must determine the fee or charge to be reasonable
and not excessive as compared with fees or charges customarily aliowed for similar
services.

g. Proposer must use good business judgment when negotiating with subcontractors and
take a DBE's price and capabilities into consideration. The fact that there may be some
additional costs involved in finding and using DBE firms is not sufficient reason to fail to
meet the DBE goal set forth in the contract, as long as such costs are reasonable.

4, DBE Substitutions
a. Arbitrary changes by the Contractor of the commitments previously indicated in the
Schedule of DBE participation are prohibited. No changes may be made to the DBE firms listed on this

schedule after the opening of bids but prior to contract award. Further, after entering into each approved
DBE subcontract, the Contractor shall neither terminate the subcontract, nor reduce the scope of the work
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to be performed by the DBE, nor decrease the price to the DBE, without receiving prior written approval of
the Compliance Officer, DBE Program. Such approval is required even if the DBE agrees with the
change to the DBE's contract desired by the Contractor.

b. It may become necessary, at times, to substitute a new subcontractor in order to
complete the contract work. The substitution procedure to be followed is:

1. The Contractor must immediately notify the Compliance Officer, DBE Program, in
writing, of the proposed substitution of subcontractor. The Contractor's notification must
include the specific reasons it intends to reduce the scope of or terminate a DBE
subcontract: adequate documentation to support the Contractor's proposed action; and a
proposed substitute firm to complete the DBE'’s portion of work.

2. The following is a non-exclusive list of the types of reasons, which justify substitution:
the DBE was found not to be able to perform, or not to be able to perform on time; the
DBEs work product was not acceptable; the DBE demands an unreasonable escalation
of its price.

3. The following is a non-exclusive list of the types of reason which do not justify
substitution: a replacement firm has been recruited by the Contractor to perform the
same work under more advantageous terms; performance issues by the DBE were
disputed and every reasonable effort to have the dispute resolved or mediated has not
been taken: the DBE has requested a reasonable price escalation which may be justified
due to unforeseen circumstances {e.g. a change in scope of DBEs work).

4. If the subcontractor to be substituted for the DRBE is not a DBE, the Contractor must
show adequate good faith efforts as set forth in Section D hereof.

5. The Contractor's request for approval of a substitution must include the name,
address, and principal official of the proposed substitute subcontractor and the dollar
value and scope of work of the proposed subcontract. If the new subcontractor is a DBE,
all DBE affidavits and documents required by the contract shall be attached.

6.  MATA will evaluate the submitted documentation and respond within ten (10)
business days to the request for approval of a substitution. MATA's response may
approve the request, seek more information, request an interview to clarify the problem or
reject the proposed DBE substitution, with the reasons for the rejection stated in MA's
response. In the case of an expressed emergency need to receive the necessary
decision for the sake of job progress, MATA will respond as soon as practicable.

7. Actual substitution by the Contractor may not be made prior to MATA approval. Once
notified of MATA approval, the substitute subcontract must be executed within five (5}
business days, and a copy submitted to the Compliance Officer, DBE Program.

5. Good Faith Efforts

in order to be responsive, a Proposer must make good faith efforts to meet the DBE participation
goal set forth in the contract. The Proposer must document the good faith efforts it made in that regard.
Thus, the Bid submitted to MATA bust be accompanied by written documentation prepared by the
Proposer evidencing all of its reasonable good faith efforts toward fulfilling the goal. These efforts must
be active steps, ones that could reasonably be expected to lead to sufficient DBE participation to meet
the contract DBE participation goal. Mere pro forma efforts are not acceptable and will be rejected by the
Compliance Officer, DBE Program.
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Good Faith Efforts require that the Proposer consider all qualified DBEs, who express an interest
in performing work under the confract. This means that the Proposer cannot reject a DBE as unqualified
unless the Proposer has sound reasons based on a thorough investigation of the DBE's capabilities.
Further, the DBE’s standing within its industry, membership in specific groups, organizations or
associations and  political or social affiliation (for example, union vs. non-union employee status) are not
legitimate causes for the rejection or non-solicitation of proposals in the Contractor's efforts to meet the
contract DBE participation goal.

The following are illustrative of factors, which will be considered in judging whether or not the
Proposer has made adequate good faith efforts:

a. Attendance at any pre-proposal meetings that were scheduled by MATA to inform DBEs
of participation opportunities.

b. Advertisement in general circulation, trade association, or minority and female-focused
media concerning participation opportunities. Adequate time for advertisement and sufficient
DBE response will be considered.

c. Written notification to a reasonable number of specific DBEs that their participation in the
contract is solicited in sufficient time to allow them to participate effectively.

d. Follow-up of initial solicitations of interest by contacting DBEs to determine with certainty
if they were interested.

e. Documentation of efforts to negotiate with DBEs for specific sub-contracts including at a
minimum:

i. The names, addresses, and telephone numbers of DBEs that were contacted and the
date(s) of contract.

i. A description of the information provided to the DBEs regarding the plans and
specifications for portions of the work to be performed.

iii. A statement explaining why additional agreements with DBEs were nof reached.

f. For each DBE the Proposer contacted but rejected as unqualified, the reason for the
Proposer's conclusion. This may include documentation of price comparisons. Receipt of a
lower quotation from a non-DBE will not in itself excuse a Proposer’s failure to meet the contract
goal.

a. Documentation of efforts made to assist the DBEs contacted that needed assistance in
obtaining bonding or insurance required by the Proposer or MATA.

h. Documentation of efforts to utilize the service of available minority community
organizations or other organizations that provide assistance in the recruitment and placement of
qualified DBEs.

i Documentation that the Proposer selected portions of the work likely to attract DBE

participation (inciuding dividing contracts into economically feasible units fo facilitate
participation).
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j- Evidence that adequate information was provided to interested DBEs about the plans,
specifications and requirements of the contract, and that such information was communicated in a
timely manner.

Anv Proposer which MATA determines to have failed to fulfill the obligations of this section will be
deemed non-responsible and will ngt be eligible for contract award,

MATA will not award a contract to any Proposer who does not meet the contract DBE participation goal or
show good faith efforts to meet the goal. Thus, it is essential that all Proposers submit ALL relevant
documentation concerning the DBE goal and/or good faith efforts in the envelope or package containing
their sealed proposal.

6. Procedure to Determine Proposer Compliance

The Proposer must complete and sign the Leiter of Intent to Perform as a DBE. The Letter of
Intent must also be signed by any DBEs (prime or subcontractor). A separate Letter of Intent must be
included for each DBE included in the bid. It MUST be submiited with the sealed bid. In addition, any
documentation evidencing the Proposer's good faith efforts to meet the contract DBE goal must be
submitted with the bid. Any bids submitted without a completed and executed Letter of Intent and/or
evidence of good faith efforts, if applicable, will be deemed non-responsive and will be rejected by MATA.

a. Letters of Certification

1. A copy of each proposed DBE firm's current Certificate of Certification from the
Uniform Certification Agency or the Tennessee Department of Transportation (TDOT)
should be attached to the Letter of Intent to Perform as a DBE.

2. All DBEs are certified to perform work in a specific specialty or specialties. The
DBE firm's scope of work set forth on the Letter of Intent and Schedule of DBE
Participation must conform to its stated area of specialization.

b. Joint Ventures

1. Where the Proposer proposes to include in its bid a DBE, which is a joint
venturer, the Proposer must submit a fully executed copy of the joint venture agreement
with its bid. The joint venture agreement must show that the DBE firm will be responsible
for a clearly defined portion of the work to be performed, and that the DBE firm’s capital
contribution, control, management, risks and profits are commensurate with its ownership
interest.

Further, the proposed joint venture agreement shall include specific details
related to: 1) contributions of capital and equipment; 2) work items to be performed by the
DBEs own forces; 3) work items to be performed under the supervision of the DBE; 4) the
DBE management, supervisory and operating personnel to be dedicated to the
performance of the project; and 5) the authority of each joint venturer to contractually
obligate the joint venture and to expend funds.

Failure to submit a copy of the joint venture agreement will cause the firm to be
considered by MATA to be non-responsible.

7. Reporting Requirements During the Term of the Contract

Seclion D - Page 6 of 7



a. The Proposer shall, within five (5) business days of contract award, or prior to any work
being performed, execute formal subcontracts or purchase orders with the DBE firms included in
the bid. These written agreements shall be made available to the Compliance Officer upon
request. All contracts between the Proposer and its subcontractors must contain a prompt
payment clause as set forth in Section 8 herein.

b. During the term of the contract, the Proposer shall submit regular “DBE Subcontractor
Payment Status Reports” in a form acceptable to MATA. The frequency with which these reports
are to be submitted will be determined by the Compliance Officer but in no event will reports be
required less frequently than quarterly. In the absence of written notice from the Compliance
Officer, the Proposer's first “DBE Subcontractor Payment Status Report” will be due sixty (60)
days after the date of contract award, with additional reports due monthly thereafter.

c. The address for the Compliance Officer, DBE Program, is: MATA, Atin: Compliance
Officer/DBE Program, 1370 Levee Road, Memphis, TN 38108.

Prompt Payment to Subcontractors

a. Prime Contractors are required to pay all subcontractors, both DBE and non-DBE, for all
work which the subcontractor has satisfactorily completed, no later than ten (10) business days
after the prime Contractor received payment from MATA.

b. In addition, all retainage amounts must be returned by the prime Contractor to the
subcontractor no later than fourteen (14) business days after the subcontractor has satisfactorily
compieted its portion of the contract work.

ct A delay or postponement of payment to the subcontractor requires good cause and prior
written approval of the Compliance Officer and the Project Manager.

d. All prime Contractors are required to include, in each subcontract, a clause requiring the
use of appropriate arbitration mechanisms to resolve all payment disputes.

e. MATA will not reimburse Contractors for work performed unless and until the prime
Contractor ensures that the subcontractors are promptly paid for the work they have performed to
date as evidenced by the submittal of the “DBE Subcontractor Payment Status Report” with
canceled checks/wire transfers as supporting documentation.

f. MATA will consider failure to comply with these prompt payment requirements & contract

violation, which may lead to any remedies permitted under law, including but not limited to,
contract debarment.
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